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Comment s supporting the substantive changes in the text,
if not purely editorial, are included in the Comments
contained in the Explanatory Report (Wite Paper) submtted
herewi th.

The Fisheries Oobserver Conpensation Act *
(Annot ated with footnotes)

g 1. Conpensati on aut hori zed

Except as herein nodified, the provisions of t he
Longsheremen-sLongshore and Harbor W rkers’ Conpensation Act,
approved March 4, 1927 (44 Stat. 1424), as anended, 33 U S C
901, et seq.,*shall apply in respect to the iAfury’-disability’® or
death of any person engaged in any enploynent as a fisheries
observer, as defined below, irrespective of the place where the
injury er—death—occurs, and shall include any injury er—death
occurring to any sueh—personfisheries observers during
transportation to or from his—their place of enploynent, where
the enployer or the United States provides the transportation or
the cost thereof.*

§ 2. Definitions. As used in this Act—

@ The term “fisheries observer” nmeans a person under
contract or otherw se engaged in enploynent as an observer
in connection with a fish or fisheries, marine manmal or any
other natural resource nonitoring program_ created by or
pursuant to any law of the United States_ wherever such
enpl oynent nmay take place, including on artificia islands and fixed
structures on the Outer Continental Shelf and on the High Seas. Fhe—proevisions

of the Federal Enployee Conpensation Act (5 U S C 8101 et
seg——)_shall—net—apply toinjuries—or—death—covered—under
this Act occurring after the effective date of this Act,

Cf he i I I £ i Shor] I ] I I

a—+federal—enployee—for—any—other—purpese—A fisheries
observer shall not be deened to be a nmster, nenber of a
crew, or seaman of the—any vessel to which the observer is
assigned to perform any observer functions (A—coennection

with a program for the nonitoring of fish or fisheries
created by or pursuant to a law of the United States. A
person enployed exclusively to perform office, clerical,
secretarial, security, or data processing work shall not be
deened a fisheries observer.®

(b) The term “enployee” neans a fisheries observer, as
defi ned above.

(c) The term “enployer” means a person that contracts
with or otherwi se hires one or nore fisheries observers, and
may be the United States governnent, or an agency,
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corporation or instrunentality thereof, or a contractor,
subcontractor, or an entity certified or accredited by the
United States governnent to provide fisheries observers, or
other person.” Neither a vessel nor the United States
government shall be deened to be the enployer of a fisheries
observer unless the United States government or the vessel
directly contracted with or otherwi se hired the observer for
the provision of his services as a fisheries observer, and
pays the salary of that observer directly to that observer.?

(&) The term “effective date” neans 11:59 p.m, Eastern
Standard Tinme, on the day on which the Act becones | aw.

83. Scope. The provisions of the Federal Enpl oyee
Compensation Act (5 U . S.C. 8101 et seq.”’) shall not apply to
injuries covered under this Act occurring after the effective
date of this Act, even if the injured or deceased fisheries
observer is a federal enployee for any other purpose.

g4. Liability for conpensation

(a) An enployer shall be liable for the paynment to his
enpl oyees of the conpensation payable under 33 U S.C. 907, 908,
and 909, subject to the provisions of this Act.® In the case of
an enployer who is a subcontractor, only if such subcontractor
fails to secure the paynent of conpensation shall the contractor
be liable for and be required to secure the paynment of
conpensation. A subcontractor shall not be deened to have failed
to secure the paynent of conpensation if the contractor has
provi ded insurance for such conpensation for the benefit of the
subcontractor. See Wiite Paper, footnote 15.

(b) Conpensation shall be payable irrespective of fault as
a cause for the injury.”

§ 5. Cover age.

Conmpensation shall be payable under this chapter in respect
to disability or death of an enployee if the disability or death
results froman injury occurring while the enployee is engaged in
any—enpl oyment as a fisheries observer, irrespective of the place
where the injury or death occurs, and shall include any injury or
death occurring to any such person.

(a) while that person is aboard, boarding or leaving a
vessel to which he is assigned to engage in activities
as a fisheries observer,

(b) while that person is otherw se engaged in enpl oynent as
a fisheries observer in any location, on |and or
ot herw se, or
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(c) during transportation to or from his place of
enpl oynment, where the enployer or the United States
provi des the transportation or the cost thereof."

No conpensation shall be payable if the injury was occasioned
solely by the intoxication of the enployee or by the wllful
intention of the enployee to injure or kill hinself or another.
Subject to the provisions of 33 US C. 933 but otherwse
notw t hstandi ng any other provision of |aw, any anobunts paid to
an enployee for the same injury, disability, or death for which
benefits are claimed under this Act shall be credited agai nst any
liability inmposed by this chapter. [It is not clear what the
difference is between “this Act” and “this chapter” or why
both ternms are necessary] Unless provided for herein, no other
provisions of 33 U S.C. 903 are applicable to this Act. For any
injury or death that occurs on or after the effective date of
this Act, the liability under this Act shall beconme applicable to
contracts and subcontracts heretofore entered into but not
conpleted at the tine of the effective date of this Act.

§ 6. Conmputation of benefits; application to aliens and
nonnati onal s

(a) The minimum limit on weekly compensation for disability, established by 33
U.S.C. 906(b), and the minimum limit on the average weekly wages on which death benefits are
to be computed, established by 33 U.S.C. 909(e) shall not apply in computing compensation and
death benefits under this Act. ?

(b) Compensation for permanent total or permanent partial disability under 33 U.S.C.
908(c)(21), or for death under this Act to aiens and nonnationals of the United States not
residents of the United States or Canada shall be in the same amount as provided for residents,
except that dependents in any foreign country shall be limited to surviving wife and child or
children, or if there be no surviving wife or child or children, to surviving father or mother whom
the employee has supported, either wholly or in part, for the period of one year immediately prior
to the date of the injury, and except that the United States Employees Compensation
Commission [Secretary of Labor] may, at its option or upon the application of the insurance
carrier shall, commute all future installments of compensation to be paid to such aiens or
nonnationals of the United States by paying or causing to be paid to them one-half of the
commuted amount of such future installments of compensation as determined by the
Commission [Secretary of Labor].*?

8 7. Excl usi veness of liability

(a) Liability of enployer; failure of enployer to secure
paynent of conpensation. The liability of an enployer prescribed
in 33 US.C 904 and this Act shall be exclusive and in place of
all other liability of such enployer to the enployee, his |egal
representative, spouse, parents, dependents, next of kin, and
anyone otherwi se entitled to recover danmages from such enpl oyer
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on account of such injury or death, except that if an enployer
fails to secure paynent of conpensation as required by this Act,
an injured enployee, or his legal representative in case death
results from the injury, may elect to claim conpensation under
this Act, or to maintain an action for danages on account of such
injury or death. In such action the defendant may not plead as a
defense that the injury was caused by the negligence of a fellow
servant, or that the enployee assuned the risk of his enploynent,
or that the injury was due to the contributory or conparative
negl i gence of the enpl oyee. ™

(b) Prohibition of Negligence Cains against Vessel. A
fishery observer who suffers injury or death aboard a vessel to
which he is assigned to perform duties as a fisheries observer
shall have no <cause of action against that vessel * for
negl i gence or otherw se, except in cases where the vessel acted
Willfully in causing the injury or death. In no event shall the
enpl oyer indemify or otherwise be liable to the vessel for such
claim directly or indirectly, and any agreenents or warranties
to the contrary shall be void. No other provisions of 33 US. C
905 are applicable to this Act. No provision of 33 U S C 933
that is inconsistent with this subsection shall apply to this
Act.™ Nothing in this subsection shall prevent recovery under
this Act against a vessel that is the enployer of a fisheries
observer. " See Wiite Paper, footnote 16.

(c) Limtation on federal governnent liability. Unless the
United States governnment is the enployer of a fisheries observer,
it shall not be |iable for any danmges arising out of any injury
or death to a person that occurs while the person is engaged in
any enpl oynent as a fisheries observer, irrespective of the place
where the injury or death occurs. In those circunstances where
the United States governnment is the enployer of the observer, the
liability of the government with respect to the injury or death
to that person shall be linmted to the renedies available in this
Act.*_See Wiite Paper, footnote 18.

8 8. Conpensation districts; judicial proceedings

(a) The United States Enployees’ Conpensation Conmm ssion
[ Secretary of Labor] is authorized to extend conpensation
districts established under the Leongsherenren-sLongshore and
Har bor Wbrkers’ Conpensation Act, approved March 4, 1927 (44
Stat. 1424), or to establish new conpensation districts, to
i nclude any area to which this Act applies; and to assign to each
such district one or nore deputy conm ssioners, as the United
St at es Enpl oyees' Conpensation Commttee [ Secretary of Labor] may
deem necessary. 19

b) Judi ci al proceedi ngs provided under sections 18 and 21
of the Lengsherenen-sLongshore and Harbor Wrkers’ Conpensation
Act in respect to a conpensation order made pursuant to this Act
shall be instituted in the United States district court of the
judicial district wherein is located the office of the deputy
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commi ssi oner whose conpensation order is involved if his office
is located in a judicial district, and if not so l|ocated, such
judicial proceedings shall be instituted in the United States
district court of the judicial district nearest the |ocation at
whi-chwhere the injury or death occurs, or where the d ainant
resides.”

§ 9. Repeal of 16 U S. C. 1881b(c). Upon the effective date
of this Act, 16 U S.C. 1881b(c) is hereby prospectively repeal ed,
and any fisheries observer who was deened to be a federal
enpl oyee for the purpose of conpensation under the Federal
Enpl oyee Conpensation Act (5 U . S.C. 8101 et seq.) shall no | onger
have such status, with respect to any injury or death which
occurs on or after the effective date of this Act, but instead
shall be entitled to conpensation pursuant to this Act for any
injury or death that occurs on or after the effective date of
this Act. However, this Act shall not apply to any injury or
death that occurred prior to the effective date of this Act.*

Foot not es

1 The nodel here is the Defense Base Act, 16 U S.C. 1651 et
seq. (“DBA"), however we have custom zed the |anguage to
address the situation here, where we seek to have a statute that
covers observers in all aspects of their enploynent as observers.
2 This is the U S. Code citation for the LHACA

3 This now tracks the coverage of the LHWA, 33 US C
8903(a). The LHWCA defines “injury” to include “accidental
injury or death arising out of and in the course of enploynent,
and such occupational disease or infection as arises naturally
out of such enploynent or as naturally or unavoidably results
fromsuch accidental injury * * * 7 33 U S.C. 902(2),

4 The intention here is to cover all observers in al
observer-related activities, and to treat all observers the sane,
regardl ess of whether they are hired directly by the federal
governnent or by a contractor or subcontractor.

5 This is the U S. Code citation for FECA

6 This is included because enployees exclusively engaged in
clerical work are excluded from coverage under LHWCA
7 The intention here is to put the responsibility on procuring

LHWCA insurance on the entity that hires the observers, whether
that is (1) the federal governnent because it hired the enpl oyee,
or (2) a contractor with the federal governnment under a contract
to provide observers, or (3) a non-contractor which hires
observers that have been certified or accredited by the federa
government, and which vessels pay to the entity to obtain the use
of the observers.

8 This clarifies the intention that neither the vessel nor the
U. S. governnent be deened the enployer unless they directly hire
t he observer.

9 This is adapted from 33 U S.C. 904 of the LHWCA, and mnakes
t he paynment provisions of LHWCA applicable to this Act.
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10 This is from33 U S.C. 904. It is sufficiently critical that
the no-fault provision of LHWA needs to be restated in the new
Act even though it is otherw se incorporated therein.

11 Wiile this is primarily based on the DBA and LHWCA, this
| anguage nmekes it clear that the coverage applies to all facets
of the observers’ duties, including |and-based activities (such
as a debriefing after a voyage). The intention is to have LHWCA
provide all coverage and to avoid the need for state workers’
conpensation to apply to an observer. This is a desired result
because: (1) it makes no sense to have potentially overlapping
coverage under state workers conpensation and LHWCA, (2) LHWCA is
generally as good as or superior to all state workers

conpensati on prograns, and (3) consistency and predictability are
i mportant objectives here.

12 This is taken directly from the DBA Note that these
sections, which are being incorporated into this Act, also
contain maximum limts, which are being adopted herein wthout
nodi fi cation.

13 This too is taken directly fromthe DBA, and sinplifies the
paynent of clainms to aliens and non-nationals.

14 This reflects the LHWA, and clarifies that the enployer is
liable for conmpensation to the enployee regardless of fault and
because of exclusivity, the enployee is prohibited from cause of
action.

15 The LWHCA defines *“vessel” as follows: “Unl ess the
context requires otherwise, the term ‘vessel’ mneans any vessel
upon which or in connection with which any person entitled to
benefits under this chapter suffers injury or death arising out
of or in the course of his enploynent, and said vessel’s owner,
owner pro hac vice, agent, operator, charter or bare boat
charter, master, officer, or crew nenber.” 33 U S.C. 902(21).

16 This goes beyond the LHWCA, which would allow clainms for
negl i gence agai nst the vessel (but does not allow for clainms for
| ack of seaworthiness). Under this Act, the enployee would be
prohi bited from cause of action against the vessel.

17 This is necessary for those instances, if any, where the
vessel is the enployer of the observer, i.e., where the vessel is
the person that contracted with the observer for services and
whi ch directly pays the sal ary.

18 This is not in the LHWA It is added here primarily to
preclude clains for negligent training, defective equipnment and
the |ike against the U S. government by observers who are hired
by contractors or subcontractors but trained by the governnment or
who use governnent supplied equi pnent.

19 This taken directly fromthe DBA, and is included because it
identifies the responsible party that can extend coverage to
districts beyond U S. territorial waters, since LHWA coverage
does not extend beyond U. S. territorial waters.

20 The LHWCA calls for direct appeals to the federal courts of
appeal, while the DBA has a direct appeal to the federal district
courts. | amassumng we want to retain the way that the DBA has
handl ed it.
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21 Repeal is necessary so that observers are not covered under
bot h FECA and LHWCA.
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