July 25, 2000

Ms. Kinmberly Dietrich

Associ ation for Professional Observers
P. 0. Box 30167

Seattle, WA 98103

Dear Ms. Dietrich:

Thank you for your letter of February 5, 2000, in which you
provi de suggestions for inprovenent of the North Pacific

G oundfish Qobserver Program (NPGOP) structure and policies. Your
primary suggestion to address difficult issues facing the NPGOP
is to revise and i nplenment the North Pacific Fisheries Research
Pl an (Research Pl an). You acknow edge that this will involve
substantial tinme to achieve and therefore provi de suggestions for
near termresolution to several specific issues.

The National Marine Fisheries Service (NWS), the North Pacific
Fi shery Managenent Council (Council), and the Al aska fishing
industry rely heavily on the observer data coll ected under the
managenent of the NPGOP. The programis |large and conpl ex, and
t he NPGOP continues to achieve high standards in data quality
despite the many challenges it faces. However, we agree that
fundament al issues facing the NPGOP coul d best be addressed

t hrough a conprehensive restructuring of the program Several
aspects of the Research Plan, as devel oped and inplenented in
1996, prevented industry and Council acceptance of the overal
program structure and it was repeal ed. The Research Pl an was
foll owed by an attenpt to address many of the sanme issues through
the Joint Partnership Agreenment, which also failed in 1998.
Since then NMFS and Council staff, together with the Council’s
bserver Advisory Commttee (OAC), have reinitiated efforts
toward programrestructuring under the authority of the Magnuson-
St evens Fishery Conservation and Managenent Act. Changes to

Al aska fisheries managenent resulting fromthe Anmerican

Fi sheries Act (AFA), the Western Al aska Community Devel opnent
Quota (CDQ Program and other issues require us to reevaluate
the current relevance of old Research Pl an conponents and revise
as appropriate, as well as to develop newinitiatives to address
new i ssues. An independent review of NPGOP structure and
effectiveness is conplete and supports this initiative.

The current interimprogramexpires at the end of 2000. NWMFS is
pursui ng rul emaking to extend this programthrough 2002. No



ot her changes to the programw ||l be included in this rul emaki ng
to facilitate its tinmely review and inplenentation prior to 2001.

Near -t erm changes to regul ati ons supporting the NPGOP that were
adopted by the Council at its June 2000 nmeeting will be pursued
t hrough separate rul emaki ng as soon as practicable. Pending
Council action and adequate statute support, a revised program
structure could be inplenented in 20083.

You al so raised the follow ng specific issues that you would |ike
to see addressed as soon as practicable and offer suggestions for
resol ving them

1. Modify the current certification arrangenent between NWVFS and
observer providers. You expressed concern that NVMFS has

exhi bited m ni mal oversi ght of observer providers and question
whet her NMFS has authority or has chosen not to exercise
authority of such oversight. To clarify, NMFS s oversi ght of
observer provider services is limted to the regulatory
responsibilities of the provider conpanies. Wen the agency has
beconme aware of instances of an observer conpany failing to neet
t hose responsibilities, NMFS has pursued avail abl e avenues to
correct such problens. While the option of decertification of an
observer conpany is available to the NVFS, this option would be
used to renmedy only the nost extrene problens. W agree that
nore effective approaches likely exist for managi ng routine

pr obl ens.

You proposed an alternative oversight process through “no cost”
contracts between observer provider conpanies and NVMFS. As
stated above, the agency is assessing options for program
restructuring, including alternative observer procurenent and
fundi ng nechani sms. NMFS bel i eves that inplenenting a “no cost”
contract could be a positive step toward shifting contractor
oversight froma regulatory framework to the statenment of work of
a binding contract. W intend to pursue a pilot “no cost”
contract that would be limted initially to the AFA nothership
and catcher/processor sectors of the fishery.

2. Establish protocol for observer refusal of assignnment for
safety reasons. The NPGOP instructs observers that their first
priority upon enbarking a vessel is to check for a valid U. S
Coast Cuard safety inspection decal, as required under 850 CFR
679.50(f) (1) (ii)(B). GQObservers are instructed in training to

di senmbark the vessel immediately if a valid decal is not present.
They are instructed to then notify NMFS, who in turn notifies

t he Coast Guard. NMFS al so encourages the observer to notify
the NPGOP when he or she identifies a potentially serious safety
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issue even if a current decal is present. NMS policy when no
decal is present is to notify the Coast Guard. |In each instance
when t he NPGOP was made aware of observer safety concerns, it
notified the Coast Guard, who in turn responded in a tinely
fashion and eval uated the safety of the vessel in question.

NVFS acknowl edges that these policies do not relieve the observer
of the burden of notifying NWS of a safety concern when a valid
Coast Guard decal is present. This situation involves a

subj ective assessnment by an observer who may be reluctant to
notify NMFS for fear of being perceived as the cause of an
unnecessary delay in a vessel’s departure, or of jeopardizing his
or her continued enploynent with an observer provider. W
acknow edge your suggestion to prohibit any observer from
boarding a vessel of concern until the situation is resolved.
However, the NPGOP would like to open a dialogue with interested
parties to discuss this and other possible solutions to this
dilemma. The NPGOP also intends to raise this issue with the
Nat i onal Observer Program Advi sory Team because the observer
safety regulations in question are national in scope.

3. Establish equity for observers in the decertification
process. You expressed concern that no tinme limt exists for the
NPGOP t o concl ude an observer decertification investigation and
make a determ nation. NMS acknow edges that undesirabl e del ays
in conpleting decertification processing have occurred over the
past year due to staff resource constraints. The resulting
backl og now has been resol ved and efforts to m nimze such a re-
occurrence include a re-prioritization of staff tasking. The
NPGOP expects the majority of decertification cases to be
resolved within ninety days of the observer being notified of the
proceedi ngs. The NPGOP mekes every effort to process all cases
expedi tiously, however, nore conplex cases nay take |onger to
resolve. The program considers these investigations seriously
and attenpts to proceed judiciously to ensure that an observer is
not unfairly decertified. Several observers have been exonerated
due to this thorough review.

NMFS nust bal ance the inconvenience to an observer of not being
allowed to work during this process with the public’s interest in
the collection of quality fisheries data. The data observers
collect are critical for NMFS' s nmanagenent of the Al askan
groundfish fisheries. The integrity of these data nust be beyond
reproach. To protect that integrity, and because grounds for
decertification may inplicate the data, an observer under review
for decertification may not be allowed to resune observer duties
until the issue is resolved.



4. Decrease the turnover rate of observers. NWS is fully
supportive of retaining experienced observers who are able to
collect high quality data. The debriefing process has shown that
experienced observers generally collect higher quality data when
conpared to | ess experienced observers due, at least in part, to
a natural learning curve. As the need for extrenely high quality
data grows with the inplenentation of prograns such as the CDQ
and AFA prograns, the need for nore experienced observers grows.
As we work with the Council and industry on the overall program
restructuring, we intend to give serious consideration to

i npl enenting the nmeans necessary for encouraging quality
observers to remain in the program

5. Distribution of personal information about observers.
Alternatives to resolve this issue are included in an anal ysis
for proposed rul emaki ng that was presented to the Council for
final action at its June 2000 neeting. The Council recommended
t hat personal information such as address, phone nunber, soci al
security nunber, enploynent history, and other infornmation that
may be found on a resune not be distributed to industry clients
by observer conpanies. However, the Council also recommended

t hat observer depl oynent eval uations and rating scores be nade
available to industry pending a determ nation from NVFS that the
rel ease of this informati on woul d not pose confidentiality
concer ns. NMFS wi || assess the inpact of the Council’s action
on individual observer privacy and on | egal concerns about
releasing this information relative to confidentiality issues, as
wel | as potential uses of the information by industry.

6. Sanpling stations regulations. Sanpling stations currently
are required aboard sonme vessels participating in CDQ and AFA
fisheries. W currently do not have plans to require sanpling
stations aboard other vessels. Vessels interested in voluntarily
installing a sanpling station may use the current requirenments
for CDQ and AFA vessels for guidance or may contact NPGOP st aff
for further individual guidance. Observers are advised of known
sanpl i ng probl enms and possi bl e sol utions aboard specific vessels
prior to enbarking on that vessel via review of NPGOP' s vessel
profiles. D scussion of solutions to sanpling problens can be
di scussed wth NPGOP in-season advisors while at sea via ATLAS.
Addi tionally, NPGOP cadre staff will be expected to work in the
field with observers and vessel personnel to resolve any such

i Ssues.

7. Flexibility to place observer cadre staff on vessels. NWS

intends to place cadre staff aboard vessels to assist observers
and vessel personnel with resolution of sanpling problens and
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ot her issues. However, as you point out, a regulatory framework
nmust be devel oped to provide the authority for this use of NWFS
staff. To this end, NWFS staff will determ ne a protocol
establ i shing how and under what circunstances cadre personnel

wi |l be deployed at sea. Although these details have not yet
been worked out, we cannot preclude the possibility of cadre
staff replacing paid observers, because circunstances may warrant
this to resolve sone at-sea problens. NWS understands that this
is a sensitive issue and would like to interface with affected
parties on the relative costs and benefits of cadre staff working

at sea to resolve the nore conpl ex sanpling issues facing
observers.

Your thoughtful suggestions for inproving Cbserver Program
policies and operations are wel coned, and we | ook forward to

wor king with you through the OAC during the programrestructuring
process.

Si ncerely,

Janmes W Bal siger
Adm ni strator, Al aska Regi on
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