Observer Program Restructuring Implementation Issues 
for OAC Feedback
April 19, 2011

Following are outstanding implementation issues drafted in order to solicit individual OAC member input, per the Council’s direction in April 2011, prior to the development of the proposed rule for this action. NMFS has endeavored to articulate the issue to be resolved and NMFS’ initial perspective. We look forward to your input to help us best resolve the remaining issues in a workable manner for NMFS and industry.  Note that not all of the issues listed will be specified in regulation, but they are important to resolve in development of the regulations and to describe in the preamble to the rule. The following issues will likely be specified in regulations: 1, 2, 6, and 10. The remainder represents other operational or policy aspects that may evolve over time. Please respond to any or all issues below under “OAC Member Perspective”, and provide this information to Nicole Kimball by May 20: Nicole.Kimball@noaa.gov, or fax to (907) 271-2817. 

1. Designation of non-FFP vessels as catcher/processors or catcher vessels. 

As proposed, the restructured Observer Program requires designation of a vessel as a catcher/processor or catcher vessel because that determines if a vessel is in the pay-as-you go observer system, or in the fee-based (restructured) observer system. Most vessels that are included in the restructured program carry a Federal Fishing Permit (FFP), but some are not required to carry an FFP. 

Per the Council’s October 2010 motion, the determination of whether a vessel is catcher/processor or catcher vessel would be based on the designation on a vessel’s FFP.  Vessels with both a catcher/processor and a catcher vessel designation on the FFP would be considered a catcher/processor for purposes of observer coverage (in other words, the catcher/processor endorsement would “trump” in cases where a permit holder has both endorsements). This designation is straightforward when a vessel has an FFP. 

NMFS will need a process for designating affected non-FFP vessels as catcher vessels or catcher/processors for assignment to an observer coverage category for inclusion in the proposed rule. Non-FFP vessels affected by this action are vessels that harvest halibut or sablefish IFQ only in State waters. 

NMFS’ Current Perspective: NMFS anticipates that the majority of non-FFP vessels are catcher vessels. Table 27 in the October 2010 Public Review Draft analysis for Restructuring the Program for Observer Procurement and Deployment in the North Pacific shows that 7 catcher/processors and 1,351 catcher vessels harvested IFQ halibut and that 20 catcher/processors and 223 catcher vessels harvested IFQ sablefish in all areas in 2008. In development of the proposed rule, NMFS will assess how many non-FFP vessels participated in the IFQ fisheries in 2009 and 2010. Noting that this is likely to be a small number of vessels, and assuming that the vast majority of those vessels will be catcher vessels, NMFS would propose to include all non-FFP vessels in the catcher vessel/fee-based observer coverage category in the initial years of the program. Upon implementation, if NMFS learns that this method results in the misclassification of vessels, an alternate approach would be proposed.

OAC Member Perspective: 

2. Including affected non-FFP vessels in the observer coverage selection pool.

Vessels in the restructured program will be included in the selection pool for observer coverage.  For vessels with an FFP, NMFS will use the FFP for selection. In the proposed rule, NMFS must also establish a method for including affected non-FFP vessels in the respective observer selection pool (i.e., call-in (trip) or vessel selection). 
NMFS’ Current Perspective: As noted above, non-FFP vessels affected by this action are vessels that harvest halibut or sablefish IFQ only in State waters. NMFS proposes to use the most recent prior year’s history to determine if a vessel should be included in the selection pool for the next year. NMFS is currently able to determine which vessels, by Alaska Department of Fish and Game (ADF&G) number, make landings of IFQ halibut and sablefish. NMFS proposes to use the ADF&G number to select vessels for observer coverage that: (a) have landed IFQ halibut and sablefish; and (b) do not have an FFP. NMFS would use this list to make vessel selections and would then notify those who were selected. This would occur in advance of the fishing year. 

NMFS proposes including vessels in the selection pool each year based on the most recent year of prior history and seeks input on whether or not this is reasonable for this purpose. NMFS recognizes that this proposed process may result in some vessels being missed from the vessel selection process in one year; however NMFS expects that this would be a small number of vessels and that they would be included in subsequent years.

Operators of non-FFP vessels who meet the criteria for being included in the program but do not have history may notify NMFS of their planned activity. However, NMFS does not propose that vessels with no prior IFQ or groundfish activity would be required to notify NMFS prior to the fishing year as vessels may not know about an opportunity to fish IFQ in advance of the fishing year. 

OAC Member Perspective: 

3. Duration of selection for vessels in the “vessel selection” pool.
Section 3 of the October 2010 Public Review Draft analysis for Restructuring the Program for Observer Procurement and Deployment in the North Pacific notes that vessels will either be placed into a (1) vessel or (2) call-in (trip) selection list, based on the size of the vessel and/or gear type. For vessels within a vessel selection list, NMFS would randomly choose a subset of vessels (based on FFP number or the process above for non-FFP vessels) to observe for subsequent fishing operations for a predetermined time period. The analysis notes that initially, fixed gear vessels <57.5’ LOA would participate in a vessel selection system and fixed gear vessels ≥57.5’ and all trawl vessels would participate in a call-in (trip) system for observer deployment. 

Once selected, how long is a vessel in the “vessel selection” pool (initially, fixed gear vessels <57.5’) required to have observer coverage?

NMFS’ Current Perspective: NMFS would notify participants in November/December that they have been selected for coverage in the subsequent year. Once selected, NMFS would work with operations to review their general fishing plans for the coming season to determine an efficient observer deployment plan. Initially, NMFS proposes that selected vessels would be required to have all of their operations observed for a three month period, though it may make better logistical sense to expand that time period to six months or further, particularly in cases where electronic monitoring (EM) is utilized.

OAC Member Perspective:

4. Substitution of observer coverage with EM.
In June 2010, the Council tasked the OAC and staff to develop EM as an additional tool for fulfilling observer coverage requirements with the intent that EM be available for specified sectors at the time a restructured observer program is implemented. In March 2011, the OAC recommended focusing an initial EM effort on the 40’ – 60’ longline IFQ sector, recognizing that information resulting from the initial design will be key to potentially expanding EM to other sectors. In practice, that initial effort may best be applied to the 40’ - 57.5’ vessels, as that length group matches NMFS’ initial distinction between call-in (trip) and vessel selection processes. The OAC recommendations on EM were based on starting a limited program for those sectors: 1) newly included in the observer program; 2) in which it would be relatively impractical or unsafe to carry an observer; and 3) that are not dependent on near real-time data in order to manage the fishery (e.g., are not subject to PSC caps that close the fishery). The Council concurred with the OAC’s direction for EM at its April 2011 meeting. 
NMFS is proposing to include general regulations to allow use of a NMFS-approved and supplied EM system in lieu of an observer when an observer is impractical or unsafe. In the proposed rule, NMFS will discuss which vessels could be candidates for EM and how NMFS would determine which vessels to approve for EM. 

NMFS’ Current Perspective: Initially, the availability of EM resources is likely to be limited. Thus, NMFS would determine which vessels may substitute EM for an observer. NMFS recognizes some 40’ -60’ vessels may not safely and/or practically accommodate an observer and that EM may not be available as a substitute for all of these vessels. Practically, NMFS envisions selecting a group of vessels in the vessel selection process, coordinating with the owners, and visiting the vessels to make a determination as to what observation is appropriate: 1) observers, 2) EM, or 3) none. As sufficient resources and solutions are available, NMFS expects the number of vessels unable to accommodate either an observer or EM will be limited.

OAC Member Perspective:

5. Duration of selection for vessels in the “call-in selection” pool.
Once selected, how long is a vessel in the “call-in selection” pool (initially, fixed gear vessels ≥57.5’ and all trawl vessels) required to have observer coverage?

NMFS’ Current Perspective: Vessels selected for observer coverage via the “call-in (trip) selection” pool would be selected for observer coverage for a fishing trip. NMFS recognizes the potential for operators to attempt to manipulate observer coverage by conducting unrepresentative fishing (i.e., conducting “observer tows”) during a selected trip and contemplated alternate coverage durations. However, NMFS continues to propose a fishing trip as the duration for coverage and proposes to use the flexibility in the restructured system to increase a vessel’s probability of being selected for observer coverage if it is detected that a vessel is ‘gaming’ its observer coverage. NMFS will also consider methods for enforcing requirements for vessels to call-in and carry an observer when selected. NMFS is open to suggestions for effective enforcement strategies as well as trip duration for the call-in selection pool. 

OAC Member Perspective:
6. Vessel notification requirements for operations in the “call-in selection” pool.

NMFS’ Current Perspective: 

NMFS proposes that vessels in the call-in selection pool (fixed gear vessels ≥57.5’ and all trawl vessels) call-in at least 72 hours prior to a fishing trip to see if they are selected for coverage. NMFS seeks input on the feasibility of a 72-hour advanced notice. Is this notification period reasonable for short-notice fisheries? Note, 72 hours is the minimum proposed notice period and vessels may provide more than the minimum amount of notice if their plans are known. Note also that the 72-hour requirement is a compromise which allows operators to call in from multiple locations, while still providing NMFS the opportunity to travel to meet the vessel for the selected trip.

OAC Member Perspective:
7. Determination of which landings are subject to an observer fee. 

Table 4 in the October 2010 Public Review Draft Analysis presents NMFS’ assumptions about which landings will be subject to the ex-vessel based observer fee depending on whether or not a vessel has an FFP. The results of this table were confirmed in the October 2010 final Council motion. NMFS requests that the OAC review this table and note any implementation issues that may arise by assessing fees on these types of landings. 
OAC Member Perspective:

8. Processors’ determination of a vessel’s fee liability.
NMFS proposes to collect observer fees from processors and IFQ registered buyers via an annual invoice documenting the amount for which they are liable. As described in the October 2010 analysis, the intention is for the ex-vessel value-based observer fee to be split 50:50 between vessels and plants; however, NMFS would not codify the fee split in regulations as it would be unenforceable. As noted in Table 4 in the October 2010 Public Review Draft Analysis, landings of GHL species (pollock, Pacific cod, and sablefish) would not be subject to the observer fee. However, landings of pollock, Pacific cod, and sablefish deducted from the Federal TAC would be subject to the observer fee. At issue is how to determine which landings will eventually accrue against the GHL and which will accrue against the Federal TAC. The processor will likely need to determine the vessel’s observer fee liability at the time of landing. If processors are collecting the vessel’s portion of the fees at landing – how do they know the fee amount to apply to each landing? 

NMFS Perspective: NMFS could provide a feature in eLandings that will apply the standard ex-vessel prices to the round weight of each species in the landing to show the observer fee liability if the entire delivery were subject to the observer fee. In that scenario, it would be up to the processor and vessel representative to know which portion of the delivery to exclude from the fee calculation (for example, for species that could be either be harvested in an GHL or Federal fishery, they would need to figure out harvest is subject to the fee). Thus, the information in eLandings would show the highest amount of observer fee liability that could be assessed on the landing. However, NMFS would base the annual invoice to the processor on finalized catch accounting data so there may be some discrepancies in what was shown on the individual landing reports at the time of landing and the actual fees owed by the processors. NMFS is concerned that providing information via eLandings that is potentially inaccurate may cause confusion and reduce the usefulness of the tool for fishermen and processors. 
The other option would be for no information to be included in eLandings and it would be up to the processor and vessel operator to determine the delivery’s observer fee liability. This would be similar to how overages are handled – it is up to the processor to determine how much of a landing is subject to an overage and to document that information on the landing reports. NMFS identifies short-comings with this approach as well and seeks input on an approach that would be most helpful to fishermen and processors.

OAC Member Perspective:

9. Consolidating the observer fee liability with the IFQ cost-recovery invoice.
Processing plants and IFQ registered buyers will be invoiced and liable for submitting the ex-vessel value-based observer fee to NMFS. NMFS does not recommend adding the observer fee liability to the IFQ cost-recovery invoice. Through the analysis, it was determined that billing processors and registered buyers for the observer fee liability best facilitates splitting the observer fee 50:50 between harvesters and processors. Billing processors and registered buyers also minimizes administrative costs by minimizing the number of entities billed. The IFQ cost-recovery liability falls on quota share (QS) holders, so the cost-recovery invoices are sent primarily to harvesters. Adding the observer fee to the IFQ cost-recovery invoice would appear to impose the observer fee only on harvesters, and it likely would be difficult for IFQ QS holders to obtain any processor share of the IFQ fee liability.

OAC Member Perspective:

10. Consolidating the IFQ observer fee liability with the groundfish observer fee invoice.
NMFS would consolidate the fee invoices for the IFQ observer fee and the groundfish observer fee. Thus, operations purchasing both groundfish and IFQ species would receive one observer fee invoice from NMFS annually. Individuals who hold halibut and sablefish IFQ who are also registered buyers (n = 39 IFQ catcher-sellers with landings in 2009) would receive two invoices from NMFS: one for IFQ cost recovery and one for their observer fee. 
OAC Member Perspective:

11. Other Considerations.

Please provide input on the following:

· Recommendations for outreach: what types of outreach would you like to see for the restructured observer program? NMFS values the outreach conducted to date and is planning for the next outreach effort to focus on the implementation of the program in the field. Thus, the next major outreach effort would occur likely after the final rule is published (tentatively 2012). NMFS would then focus on communicating the provisions of the new program to the fishing industry to enable a smooth transition.

· MSA Sect. 313(c)(2) requires NMFS to conduct a public hearing in each state represented on the Council for the purpose of receiving public comment on the proposed regulations (for the observer program). NMFS suggests that meetings be held in: 1) Portland, Oregon; 2) Seattle, Washington; and 3) Anchorage, Alaska. 

· Have you identified any other implementation issues NMFS should consider in development of the restructured program and regulations?

OAC Member Perspective:
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